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November 19,2012 

VIA ELECTRONIC AND CERTIFIED MAIL 

Anthony Herman 
General Counsel 

^ Federal Election Commission 
^ 999 E Street, N.W. 
(M Washington, DC 20463 
m 
^ Re: MUR 6641—Response of CAPE PAC (Margaret Berardinelli, Treasurer) 

Q Dear Mr. Herman: 

r i This letter responds to a recent complaint by the Allen West Campaign, which accused 
CAPE PAC of violating 2 U.S.C. § 441h(b) by "presenting] itself as 'acting for or on behalf of 
[a] candidate ... for the purpose of soliciting contributions.'"' Specifically, the West Campaign 
asserts that CAPE PAC sponsored a website "intentionally designed to blur the line between 
CAPE PAC and Allen West's own campaign committee" and that CAPE PAC does "virtually 
nothing other than fundraise."^ 

The West Campaign's sensational accusations are false. CAPE PAC did not violate 2 
U.S.C. § 441h(b). In fact, the website intended to support Allen Wcsl*s congressional candidacy 
contained multiple, clear indications that CAPE PAC operates independently firom the West 
Campaign. CAPE PAC has also done much more than fundraise, deploying resources to 
promote federal candidates during the 2012 election cycle through many online and off-line 
efforts. 

CAPE PAC's Website Contained Clear Indications that It was Not the West Campaign's Site 

Again, the West Campaign accused CAPE PAC of violating 2 U.S.C. § 441h(b) by 
sponsoring a website "intentionally designed to blur tlie line between CAPE PAC and Allen 
West's own campaign committee." The West Campaign even went so far as to wrongly compare 
CAPE PAC's website to a fraudulent fundraising letter in MUR 5385 that featured no legal 

Complaint at 4. 
^ Complaint at 4-5. 
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disclaimer and presented a false IRS registration number.̂  A closer examination ofthe facts 
shows that the West Campaign's claim of a violation is not credible. 

For one, each page of CAPE PAC's website contained the legal disclaimer required by 
the Commission, which read: 

Paid for by the Coalition of Americans for Political Equality Political Action 
Not authorized by any candidate or candidate's committee 
For more information, visit www.capepac.orp 

^ This disclaimer was presented in a clear and conspicuous manner under the Commission's rules, 
f\j appearing in 12-point font inside a printed box.'* The presence of this disclaimer alone shows 
rvj that CAPE PAC did not present violate 2 U.S.C. § 441 h(b) by presenting itself as "'acting for or 
^ on behalf of [al candidate ... for the purpose of soliciting contributions.'" 
Nl 

^ Even so, CAPE PAC went above and beyond its legal obligation by including other plain 
Q indications that the site was CAPE PAC's and not a candidate website: 

-̂i • Each website page featured a statement at the top in 12-point font that the site was "A 
candidate support website funded by CAPE PAC."^ 

• Each website page featured a statement at the bottom in 12-point font declaring that 
"Coalition of Americans for Political Equality Political Action Committee is a federal 
independent expenditure-only political action committee which independently supports 
Federal candidates who reflect our core values and principles through a variety of 
activities aimed at influencing the outcome of national elections."̂  

• The website's home and "About Allen" pages featured a statement in the middle ofthe 
page inviting individuals to "Help CAPE PAC re-elect Allen West to Congress!"' 

• The website's donation page featured a statement at the top of the page asking 
individuals to "JOIN CAPE PAC'S CAMPAIGN TO HELP ELECT ALLEN WEST IN 
2012."* 

• The website's home page featured a statement indicating that "CAPE PAC 
congratulates Mr. West, his team, supporters, and volunteers for their hard fought 
victory"̂  

^ Complaint at 4. See Fed. Election Common, Matter Under Review 5385 First General Counsel's Report at 10 
("Groundswell's fundraising solicitation did not contain a disclaimer that the communication was not authorized by 
the Gephardt Committee."). 
* See 11 C.F.R. § 110.11(c)(l)-(2). 
^ See Complaint at Exhibit B. 
See Complaint at Exhibit B. 

^ See Complaint at Exhibit B. 
' See Complaint at Exhibit C (emphasis in original). 
' CAPE PAC Allen West Support Website "Home" Page, attached hereto as Attachment A. 
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ITie website contained an "About CAPE PAC" page that explained CAPE PAC's 
overall mission and asked site users to "PLEASE BE AWARE THAT WHEN 
DONATING THROUGH THIS WEBSITE, YOU ARE DONATING TO THE 
COALITIONS OF AMERICANS FOR POLITICAL EQUALITY (CAPE) PAC AND 
NOT DONATING TO THE CANDIDATE DIRECTLY. As a non-connected political 
action committee, we are forbidden from coordinating our activities with the candidates 
whom we support, which includes sharing any monies raised by our campaign in 
support of that candidate. If you need any clarification on this point or would like more 
information, please call us directly at (202) 657-4516."'° 

These multiple statements, placed throughout the website, offer additional evidence that CAPE 
^ PAC did not violate 2 U.S.C. § 441h(b) by presenting itself as '"acting for or on behalf of [a] 
(M candidate ... for the purpose of soliciting contributions.'" 
iil 

Faced with these unambiguous statements on CAPE PAC's site, the West Campaign still 
^ insists that the site's graphics and general appearance cause a violation. This is absurd. The 

logos, structure, and color scheme of CAPE PAC's website bear no resemblance to those found 
on the West Campaign's official website." The West Campaign's actual objection, then, is that 
the site's use of a stylized logo makes the quality of CAPE PAC's graphical presentation on par 
with that of a candidate's site. It is not apparent, though, why CAPE PAC or any other non-
connected committee must abstain from expressing or supplementing its advocacy through 
stylized logos and other professional-level graphical features to avoid violating 2 U.S.C. § 
441h(b). 

The West Campaign's final argument is that CAPE PAC's website violates 2 U.S.C. § 
441h(b) because some individuals contributed to CAPE PAC under the mistaken impression that 
they gave to the West Campaign. CAPE PAC recognizes that some refunds were issued to 
confused donors. But this donor confusion was not the result of CAPE PAC's fraudulent 
misrepresentations, as the West Campaign asserts. It was instead the online analogue of a 
common contusion that occurs vsrith television and radio ads—̂ viewers and listeners may mistake 
an ad that discusses a candidate for one that is sponsored by a candidate despite the inclusion of 
legal disclaimers and other indications that the ad was actually funded by an outside group. 
CAPE PAC must be judged here by its actions with respect to the site, not by others' reactions. 
And CAPE PAC simply never claimed that its site solicited funds on the West Campaign's 
behalf. CAPE PAC, in fact, placed legally required disclaimers and multiple other statements 
that were not legally required, which indicated the site was CAPE PAC's and not a candidate 
website. CAPE PAC did not therefore violate 2 U.S.C. § 441h(b) by presenting itself as "'acting 
for or on behalf of [a] candidate ... for the purpose of soliciting contributions.'" 

'° CAPE PAC Allen West Support Website "About CAPE PAC" Page, attached hereto as Attachment B. 
" See Attachment C (showing CAPE PAC's red-and-blue website and Allen West's yellow-and-black website). 
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CAPE PAC Promoted Federal Candidates through Many Online and Off-Line Efforts 

The West Campaign also accused CAPE PAC of violating 2 U.S.C. § 441h(b) by doing 
"virtually nothing other than fundraise," implying that the PAC did not use its funds for 
legitimate political activity.*̂  This accusation is wrong for two main reasons. 

First, the West Campaign ignores the value of CAPE PAC's search ads. Any Internet 
user who searched for terms associated with Congressman West during the 2012 election cycle 
was presented with associated search ads whose placement was determined by how much each 
ad's sponsor paid. CAPE PAC made an effort to keep its search ads, which linked to its site 
supporting Congressman West, placed below any candidate-sponsored ads but above those 

^ sponsored by outside groups opposing him in order to positively influence potential voters. This 
rM tactic appears to have had some impact. CAPE PAC's internal user statistics for its Allen West 
^ support website show that the site received more than 30,000 purely informational visits. CAPE 
^ PAC believes that its ads and site served an important educational function and that without 
^ them, more web traffic could have gone to sites that expressed negative information about 
Q Congressman West. 

M Second, the West Campaign ignores CAPE PAC's many online and off-line efforts 
during the 2012 election cycle to support federal candidates. CAPE PAC has built an extensive 
online presence, separate and apart from its search ad activities and candidate support websites. 
CAPE PAC has over 70,000 followers on its Facebook page and 86,000 followers of its Twitter 
account, which it regularly used to disseminate messages about its favored candidates and 
interact with conservative voters across the country.'̂  CAPE PAC's YouTube account features 
several unique CAPE PAC-produced videos, which have received over 600,000 views.CAPE 
PAC mobilized this online following by sending over 2 million emails to targeted voters and 
building a mobile application to inform conservative voters of their polling locations.'̂  Aside 
from this activity, CAPE PAC also issued numerous press releases and sponsored television ads, 
radio spots, and auto-dial calls that referenced its favored candidates.*̂  

\fi 
rM 

Complaint at 4-5. 

" CAPE PAC Facebook Page, http://www.facebook.com/capepac: CAPE PAC Twitter Account, 
httns://twitter.com/caDepac. As an example of its social media activity, CAPE PAC made 375- Facebook posts, 
which received 348,000 "likes" and 140,390 "shares." 

CAPE PAC YouTube Account, http://www.voittube.com/capepac. See e.g., CAPE PAC - Bain v. Solyndra 
FACT V. FICTION (June 25, 2012), available at http://www.voutube.com/watch?v='hSLaJcOJkpk&feature=nlcp: 
CAPE PAC - Michele Bachmann FACT v. FICTION (Sept. 11, 2012), available at 
httD://www.voutube.com/watch?v=RI u8NB0Yls&featuie'=plcp: CAPE PAC Supports Jon Brunning (May 9, 
2012), available at http://www.voutubc.com/watch?v=G6EFbvRiKpE&feature=plcp: CAPE PAC - ObamaCare: 
FACT V. Fiction (July 3,2012), available at httn://www.voutube.com/watch?v=4hpiUOpONfA&rcature=Dlcp. 
" Press Release, CAPE PAC Launches GOTV Mobile App to Assist Conservative Voters (Nov. 2,2012), available 
at http://www.cnpepac.org/prcss-coninninication/capc-pac-latmchc.s-iiotv-niobile-app-io-assist-conservative-voteî ^̂ ^ 

See. e.g., InfoCision Invoice to CAPE PAC for "Robo-Calls" Referencing Allen West and Byron Donalds, 
attached hereto as Attachment D. 



CaplinyrysdalsNoSao™^ 
C H A R I E R [ D Page 5 

In sum, CAPE PAC did much more than fundraise during the 2012 election cycle. CAPE 
PAC actively deployed its resources for a wide variety of legitimate political activities that 
promoted federal candidates. CAPE PAC therefore did not violate 2 U.S.C. § 441h(b). 

Conclusion 
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For all of the foregoing reasons, the West Campaign's complaint should be dismissed and 
the Commission should take no fiirther action related to this Matter. 

Respectfiill ySubm i Ited, 

Trevor Potter Matthew T. 
Caplin & Drysdale, Chtd. Caplin & Drysdale, Chtd. 
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133,851 

STAND WITH ALLEN 
SUPPORT THE FLAT TAX 

SIGN THE PETITION T O D A Y © 

579,510 Keith G. Bruce D. 

http://cdn-mcdia.nationaljoumal.com/?controllerName=image&action=get&id=21878&for... 11/2/2012 


